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§1.403(b)-7

403(b) contract to a participant or ben-
eficiary is treated as a distribution (di-
rectly or indirectly) for purposes of
this section, and the determination of
whether the availability of the loan,
the making of the loan, or a failure to
repay the loan is in any other respect
a violation of the requirements of sec-
tion 403(b) and §§1.403(b)-1 through
1.403(b)-5, this section, and §§1.403(b)-7
through 1.403(b)-11, depends on the
facts and circumstances. Among the
facts and circumstances are whether
the loan has a fixed repayment sched-
ule and bears a reasonable rate of in-
terest, and whether there are repay-
ment safeguards to which a prudent
lender would adhere. Thus, for exam-
ple, a loan must bear a reasonable rate
of interest in order to be treated as not
being a distribution. However, a plan
loan offset is a distribution for pur-
poses of this section. See §1.72(p)-1,
Q&A-13. See also §1.403(b)-7(d) relating
to the application of section 72(p) with
respect to the taxation of a loan made
under a section 403(b) contract. (Fur-
ther, see section 408(b)(1) of title I of
ERISA and 29 CFR 2550.408b-1 of the
Department of Labor regulations con-
cerning additional requirements appli-
cable with respect to plans that are
subject to title I of ERISA.)

(g) Death benefits and other incidental
benefits. An annuity is not a section
403(b) contract if it fails to satisfy the
incidental benefit requirement of
§1.401-1(b)(1)(ii) (in form or in oper-
ation). For purposes of this paragraph
(g2), to the extent the incidental benefit
requirement of §1.401-1(b)(1)(ii) re-
quires a distribution of the partici-
pant’s or beneficiary’s accumulated
benefit, that requirement is deemed to
be satisfied if distributions satisfy the
minimum distribution requirements of
section 401(a)(9). In addition, if a con-
tract issued by an insurance company
qualified to issue annuities in a State
includes provisions under which, in the
event a participant becomes disabled,
benefits will be provided by the insur-
ance carrier as if employer contribu-
tions were continued until benefit dis-
tribution commences, then that benefit
is treated as an incidental benefit (as
insurance for a deferred annuity ben-
efit in the event of disability) that
must satisfy the incidental benefit re-
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quirement of §1.401-1(b)(1)(ii) (taking
into account any other incidental bene-
fits provided under the plan).

(h) Special rule regarding severance
from employment. For purposes of this
section, severance from employment
occurs on any date on which an em-
ployee ceases to be an employee of an
eligible employer, even though the em-
ployee may continue to be employed
either by another entity that is treated
as the same employer where either
that other entity is not an entity that
can be an eligible employer (such as
transferring from a section 501(c)(3) or-
ganization to a for-profit subsidiary of
the section 501(c)(3) organization) or in
a capacity that is not employment
with an eligible employer (for example,
ceasing to be an employee performing
services for a public school but con-
tinuing to work for the same State em-
ployer). Thus, this paragraph (h) does
not apply if an employee transfers from
one section 501(c)(3) organization to an-
other section 501(c)(3) organization
that is treated as the same employer or
if an employee transfers from one pub-
lic school to another public school of
the same State employer.

(i) Certain limitations do not apply to
rollover contributions. The limitations
on distributions in paragraphs (b)
through (d) of this section do not apply
to amounts held in a separate account
for eligible rollover distributions as de-
scribed in §1.403(b)-10(d).

[T.D. 9340, 72 FR 41144, July 26, 2007, as
amended by 72 FR 54352, Sept. 25, 2007; T.D.
9459, 74 FR 45994, Sept. 8, 2009; 75 FR 65566,
Oct. 26, 2010]

§1.403(b)-7 Taxation of distributions
and benefits.

(a) General rules for when amounts are
included in gross income. Except as pro-
vided in this section (or in §1.403(b)-
10(c) relating to payments pursuant to
a qualified domestic relations order),
amounts actually distributed from a
section 403(b) contract are includible in
the gross income of the recipient par-
ticipant or beneficiary (in the year in
which so distributed) under section 72
(relating to annuities). For an addi-
tional income tax that may apply to
certain early distributions that are in-
cludible in gross income, see section
72(t).
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(b) Rollovers to individual retirement
arrangements and other eligible retirement
plans—(1) Timing of taxation of rollovers.
In accordance with sections 402(c),
403(b)(8), and 403(b)(10), a direct roll-
over 1in accordance with section
401(a)(31) is not includible in the gross
income of a participant or beneficiary
in the year rolled over. In addition, any
payment made in the form of an eligi-
ble rollover distribution (as defined in
section 402(c)(4)) is not includible in
gross income in the year paid to the ex-
tent the payment is contributed to an
eligible retirement plan (as defined in
section 402(c)(8)(B)) within 60 days, in-
cluding the contribution to the eligible
retirement plan of any property dis-
tributed. For this purpose, the rules of
section 402(c)(2) through (7) and (c)(9)
apply. Thus, to the extent that a por-
tion of a distribution (including a dis-
tribution from a designated Roth ac-
count) would be excluded from gross in-
come if it were not rolled over, if that
portion of the distribution is to be
rolled over into an eligible retirement
plan that is not an IRA, the rollover
must be accomplished through a direct
rollover of the entire distribution to a
plan qualified under section 401(a) or a
section 403(b) plan and that plan must
agree to separately account for the
amount not includible in income (so
that a 60-day rollover to a plan quali-
fied under section 401(a) or another sec-
tion 403(b) plan is not available for this
portion of the distribution).

(2) Requirement that contract provide
rollover options for eligible rollover dis-
tributions. As required in §1.403(b)-
3(a)(7), an annuity contract is not a
section 403(b) contract unless the con-
tract provides that if the distributee of
an eligible rollover distribution elects
to have the distribution paid directly
to an eligible retirement plan (as de-
fined in section 402(c)(8)(B)) and speci-
fies the eligible retirement plan to
which the distribution is to be paid,
then the distribution will be paid to
that eligible retirement plan in a di-
rect rollover. For purposes of deter-
mining whether a contract satisfies
this requirement, the provisions of sec-
tion 401(a)(31) apply to the annuity as
though it were a plan qualified under
section 401(a) unless otherwise provided
in section 401(a)(31). Thus, the special
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rule in §1.401(k)-1(f)(3)(ii) with respect
to distributions from a designated
Roth account that are expected to
total less than $200 during a year ap-
plies to designated Roth accounts
under a section 403(b) plan. In applying
the provisions of this paragraph (b)(2),
the payor of the eligible rollover dis-
tribution from the contract is treated
as the plan administrator.

(3) Requirement that contract payor
provide mnotice of rollover option to
distributees. To ensure that the dis-
tributee of an eligible rollover distribu-
tion from a section 403(b) contract has
a meaningful right to elect a direct
rollover, section 402(f) requires that the
distributee be informed of the option.
Thus, within a reasonable time period
before making the initial eligible roll-
over distribution, the payor must pro-
vide an explanation to the distributee
of his or her right to elect a direct roll-
over and the income tax withholding
consequences of not electing a direct
rollover. For purposes of satisfying the
reasonable time period requirement,
the plan timing rule provided in sec-
tion 402(f)(1) and §1.402(f)-1 applies to
section 403(b) contracts.

(4) Mandatory withholding upon cer-
tain eligible rollover distributions from
contracts. If a distributee of an eligible
rollover distribution from a section
403(b) contract does not elect to have
the eligible rollover distribution paid
directly to an eligible retirement plan
in a direct rollover, the eligible roll-
over distribution is subject to 20-per-
cent income tax withholding imposed
under section 3405(c). See section
3405(c) and §31.3405(c)-1 of this chapter
for provisions regarding the with-
holding requirements relating to eligi-
ble rollover distributions.

(6) Automatic rollover for certain man-
datory distributions under section
401(a)(31). In accordance with section
403(b)(10), a section 403(b) plan is re-
quired to comply with section 401(a)(31)
(including automatic rollover for cer-
tain mandatory distributions) in the
same manner as a qualified plan.

(c)  Special rules. See  section
402(g)(2)(C) for special rules to deter-
mine the tax treatment of a distribu-
tion of excess deferrals, and see
§1.401(m)-1(e)(3)(v) for the tax treat-
ment of corrective distributions of
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after-tax employee contributions and
matching contributions to comply with
section 401(m). See sections 402(1) and
403(b)(2) for a special rule regarding
distributions for certain retired public
safety officers made from a govern-
mental plan for the direct payment of
certain premiums.

(d) Amounts taxable wunder section
72(p)(1). In accordance with section
72(p), the amount of any loan from a
section 403(b) contract to a participant
or beneficiary (including any pledge or
assignment treated as a loan under sec-
tion 72(p)(1)(B)) is treated as having
been received as a distribution from
the contract under section 72(p)(1), ex-
cept to the extent set forth in section
T2(p)(2) (relating to loans that do not
exceed a maximum amount and that
are repayable in accordance with cer-
tain terms) and §1.72(p)-1. See gen-
erally §1.72(p)-1. Thus, except to the
extent a loan satisfies section 72(p)(2),
any amount loaned from a section
403(b) contract to a participant or ben-
eficiary (including any pledge or as-
signment treated as a loan under sec-
tion 72(p)(1)(B)) is includible in the
gross income of the participant or ben-
eficiary for the taxable year in which
the loan is made. A deemed distribu-
tion is not an actual distribution for
purposes of §1.403(b)-6, as provided at
§1.72(p)-1, Q&A-12 and Q&A-13. (Fur-
ther, see section 408(b)(1) of title I of
ERISA concerning the effect of non-
compliance with title I loan require-
ments for plans that are subject to
title I of ERISA.)

(e) Special rules relating to distributions
from a designated Roth account. If an
amount is distributed from a des-
ignated Roth account under a section
403(b) plan, the amount, if any, that is
includible in gross income and the
amount, if any, that may be rolled over
to another section 403(b) plan is deter-
mined under §1.402A-1. Thus, the des-
ignated Roth account is treated as a
separate contract for purposes of sec-
tion 72. For example, the rules of sec-
tion 72(b) must be applied separately to
annuity payments with respect to a
designated Roth account under a sec-
tion 403(b) plan and separately to annu-
ity payments with respect to amounts
attributable to any other contributions
to the section 403(b) plan.
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(f) Aggregation of contracts. In accord-
ance with section 403(b)(5), the rules of
this section are applied as if all annu-
ity contracts for the employee by the
employer are treated as a single con-
tract.

(g) Certain rules relating to employment
taxes. With respect to contributions
under the Federal Insurance Contribu-
tions Act (FICA) under Chapter 21, see
section 3121(a)(5)(D) for a special rule
relating to section 403(b) contracts.
With respect to income tax with-
holding on distributions from section
403(b) contracts, see section 3405 gen-
erally. However, see section 3401 for in-
come tax withholding applicable to an-
nuity contracts or custodial accounts
that are not section 403(b) contracts or
for cases in which an annuity contract
or custodial account ceases to be a sec-
tion 403(b) contract. See also §1.72(p)-1,
Q&A-15, and §35.3405(c)-1, Q&A-11 of
this chapter, for special rules relating
to income tax withholding for loans
made from certain employer plans, in-
cluding section 403(b) contracts.

[T.D. 9340, 72 FR 41144, July 26, 2007, as
amended by 75 FR 65566, Oct. 26, 2010]

§1.403(b)-8 Funding.

(a) Investments. Section 403(b) and
§1.403(b)-3(a) only apply to amounts
held in an annuity contract (as defined
in §1.403(b)-2), including a custodial ac-
count that is treated as an annuity
contract under paragraph (d) of this
section, or a retirement income ac-
count that is treated as an annuity
contract under §1.403(b)-9.

(b) Contributions to the plan. Contribu-
tions to a section 403(b) plan must be
transferred to the insurance company
issuing the annuity contract (or the
entity holding assets of any custodial
or retirement income account that is
treated as an annuity contract) within
a period that is not longer than is rea-
sonable for the proper administration
of the plan. For purposes of this re-
quirement, the plan may provide for
section 403(b) elective deferrals for a
participant under the plan to be trans-
ferred to the annuity contract within a
specified period after the date the
amounts would otherwise have been
paid to the participant. For example,
the plan could provide for section 403(b)
elective deferrals under the plan to be
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